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Harrison, 65 Ala. 345 ; Leonard v. Woodruff, 23 Utah 495 ; Jelko v. Barrett, 
52 Miss. 315; Bayne v. Wiggins, 139 U. S. 210. — Michigan Law Review. 



Assault and Batteey — ^Mistaken Identity. — ^To excuse a person for 
assaulting another under the belief that he is a third person, upon whom 
an assault would be justified, it is held, in Grabtree v. Dawson (Ky.), 67 
L. R. A. 565, that he must exercise the highest degree of care practicable 
under the circumstances to ascertain whether or not the person whom he is 
about to strike is in fact the one whom he believes him to be. The question 
of mistaken identity as justification for assault is the subject of a note to 
this case. 



Homicide — Injuries by Different Persons. — ^Where it appeared on the 
trial for murder that the victim was shot and wounded by one person using 
a shotgun and another using a pistol, and that one of the wounds inflicted 
by the pistol was certainly mortal, and that probably one or more of the 
wounds inflicted by the shotgun were so, it is held, in Walker v. State (Qa,.), 
67 L. R. A. 426, that, in order to convict the person using the shotgun of 
murder in such a case, the evidence must be such as to authorize the jury 
to find that death actually ensued as the result of the act of the defendant 
on trial, in the absence of any conspiracy between the parties doing the 
shooting. The other authorities on homicide resulting from injuries by 
different persons acting independently are collated in a note to this case. 



Intoxicating Liquors — Giving Liquor to Minors — O. Sec. 3828, Va. 
Code 1904. — Furnishing liquor to a minor as an act of hospitality in one's 
home is held, in People v. Bird (Mich.), 67 L. R. A. 424, not to be a viola- 
tion of a provision making it unlawful for any person to give such liquor 
to a minor, which is embraced within a statute the title to which states 
that it is to provide for the taxation and regulation of the business of sell- 
ing, furnishing, and giving liquors. 

The Virginia statute (sec. 3828, Va. Code 1904) makes it a misdemeanor 
for persons dealing in intoxicating liquor to give liquor to minors. 



Homicide — Self-Defense — Championing Cause of Paramour. — The 
right of a man to champion the cause of a woman with whom he is main- 
taining improper relations, and to defend her against the simple assaults 
of her brother, so as to give him the benefit of the rule as to self-defense in 
case he kills the brother during the altercation, is denied in Morrison v. 
Com. (Ky.), 67 L. R. A. 529. Homicide to prevent criminal or unlawful 
acts is the subject of a note to this case. 



Nuisance — Temporary Character. — ^In 'N. K. Fairbank Co. v. Bahre, 
111., 73 N. E. 322, it was held that the placing by defendant on its land of 
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substances emittiAg offenaiTe odors, causing the defilement of the atmos 
phere of plaintififs house, created a nuisance temporary in character, for 
which plaintiff could maintain successive actions until it was abated, but 
could not recover in one action for injury sustained after the institution of 
suit, citing Schlitz Brewing Co. v. Compton, 142 111. 511, 32 N. E. 693, 18 
L. R. A. 390, 34 Am. St. Eiep. 92; City of Centralia v. Wriffht, 156 111. 561, 
41 N. E. 217; 8 Am. & Eng. Ency. of Law (2d ed.) 680, 685. 

Judgment — Action to Set Aside Mabbiage Annuixment. — Judgment of 
a foreign state denying petition of wife for maintenance, on ground that her 
marriage had been annulled in New York, held res judicata, in an action to 
set aside the decree of annullment. Everett v. Everett, N. Y., 73 N. E. 
231. 



Judgment — ^Es^ntials of a Piea Res Judicata. — A plea of res judicata 
that does not show that decision was on the merits, nor set forth the former 
pleading, so that the court can say that it was on the merits, should be 
overruled. Armstrong v. Manatee County, Fla., 37 So. 938. 



Mechanic's Libns — From What Time Effective. — A mechanic's lien 
held to take effect from the time the material was furnished, and to have 
priority over all subsequent liens, except the liens of other mechanics. 
Erotz V. A. R. Beck Lumher Co., Ind., 73 N. E. 273 



Divorce — Desertion. — Where a husband, without fault of the wife, 
leaves her and fails to support her, it is not incumbent on her to seek out 
the deserter and ask a reunion. Coe v. Coe, N. J., 59 Atl. Rep. 1059. 



Wills — ^Precatory Words — Sufficiency to Create Trusts. — ^A clause in 
testator's will devised and bequeathed all his property to his wife, her heirs 
and assigns, absolutely. This was followed by the provision, "It is my wish 
and desire that my said wife shall pay the sum of three hundred dollars a 
year to my sister-in-law. Miss Nellie Post." Held, not to create a trust 
upon the estate which the intended beneficiary could enforce. Post v. Moore 
( 1905), — N. Y. — , 73 N. E. Rep. 482. 

This decision is an illustration of the reaction against the earlier tendency 
in favor of falsing trusts for the purpose of carrying into effect the wish or 
desire of the testator expressed in merely precatory or recommendatory 
terms. The rule has been laid down that precatory words will create a trust, 
if the subject matter be certain, if the person intended as beneficiary be 
certain, and if the words are so used that upon the whole they ought to be 
construed as imperative. Knox v. Knox, 59 Wis 172, 48 Am. Rep. 487 (and 
note to latter report) ; Warner v. Bates. 98 Mass. 274. It will be observed 
that in the principal case, and cases like it, the decision must be based 
squarely upon the application of the third essential, since the first two are 



